I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEXAS EASTERN TRANSM SSI QN, : ClVIL ACTI ON
Plaintiff :
V.

FRANK T. PERANO, et al.

Def endant s : NO 04- 3915

MVEMORANDUM AND ORDER

McLaughlin, J. February 4, 2005

This case involves a dispute between a natural gas
pi pel i ne conpany and the owners and operators of a nobile hone
park regardi ng easenents for two natural gas pipelines on the
| and of the nobile honme park. Texas Eastern Transm ssion (“Texas
Eastern”) has noved for a prelimnary injunction to prevent the
interference with the use of a right-of-way across | ands owned by
def endant RHG Properties, LLC, upon which defendant Frank T.
Perano and GSP Managenent Co. operate a nobile hone park.

Texas Eastern alleges that the defendants all owed a
contractor to install a nobile home in a |ocation that encroaches
on Texas Eastern’s right-of-way. Texas Eastern asks the Court to
order renoval of the nobile home and to enjoin the defendants
fromany further interference with the right-of-way for the

pi pel i nes.



The Court concludes that Texas Eastern has shown a
strong |ikelihood of success in proving that it possesses an
easenent, which entitles it to the use of a right-of-way of 25
feet in width on either side of its two pipelines. Because Texas
Eastern has otherwi se shown that it is entitled to prelimnary
relief, the Court will grant Texas Eastern’s notion for a
prelimnary injunction.

Pursuant to Federal Rule of Cvil Procedure 52(a), the
Court’s findings of fact and conclusions of |law are set forth

bel ow.

Fi ndi ngs of Fact

A The Parties

The plaintiff Texas Eastern is a Delaware limted
partnership, registered to do business in Pennsylvania. Texas
Eastern owns and operates natural gas pipelines serving custoners
t hroughout the Nort heast.

Duke Energy Gas Transm ssion is the parent of Texas
Eastern Transm ssion. Texas Eastern utilizes Duke Energy Gas
Transm ssi on enpl oyees to operate and nai ntain the pipelines.

Cct ober 6, 2004 Hearing Transcript at 16 (hereinafter, “Hr'g
Tr.”).
GSP Managenent Conpany owns and operates Deer Run

Mobil e Hone Park, the site of the nobile hone at issue. GSP



Managenent Conpany | eases | and for people to set up nobile hones
in the park. Frank T. Perano is the Vice-President of GSP
Managenent. M. Perano and his conpany purchased Deer Run Mobil e
Hone Park in February 2001. Hr'g Tr. at 124-25. RHG Properti es,
LLC (“RHG') owns the |and in Honeybrook Township, Chester County,
Pennsyl vani a, on whi ch GSP Managenent operates Deer Run Mobil e

Hone Park. Hr’g. Tr. at 3.

B. Easenent G ants

RHG s predecessors in interest, Francis and N ck
Zaferes, conveyed the rights to lay one or nore pipelines in
Chester County to an organi zation called the Defense Pl ant
Corporation. In a Decenber 15, 1942 easenent grant, they
conveyed to the Defense Plant Corporation “the right to |ay,
operate, renew, alter, inspect, and maintain a pipeline for the
transportation of oil, gas, petroleum products or any other
mat eri al or substance which can be transported through a
pipeline....” H’'g Tr. at 4.

The Zafereses further granted the Defense Pl ant
Cor poration, upon consideration of $48.50, “the right...to |ay,
operate, renew, alter, inspect and nmaintain a second pipeline for
i ke transportation, adjacent to and parallel with the first
pipeline....” The easenent grant does not specify any boundaries

in netes and bounds. Ex. P-1; H'g Tr. at 11



The easenent grant provided that, “Gantee agrees to
bury such pipelines so that they will not interfere with the
cultivation or drainage of the |and, and also to pay any and al
damages to stock, crops, fences, tinber, and | and which may be
suffered fromthe construction, operation, renoval, alteration,

i nspection or mai ntenance of such pipelines.” Ex. P-1.

On August 11, 1943, the Zafereses granted the Defense
Pl ant Corporation “the right to lay, operate, renew, alter,

i nspect and maintain a second pipeline adjacent to and parallel”
with the first pipeline. The Defense Plant Corporation paid
consideration in the amunt of $48.50. See Receipt of Paynent of
Consi deration for Second Installation.?

Texas Eastern purchased the Defense Pl ant Corporation
assets and rights in 1947 and has operated the pipelines since
that time. H’'g Tr. at 9. As an assignee of the Defense Pl ant
Cor porati on, Texas Eastern succeeded to the easenment rights of
t he Defense Plant Corporation. Ex. P-1; H'’'g Tr. at 12.

When M. Perano purchased Deer Run, he was aware of the

grant conveying the easenent for the operation of one pipeline

! The plaintiff’s counsel sent a letter to the Court on
Novenber 3, 2004, requesting the Court to admt into evidence a
copy of a receipt for paynent of consideration for the second
pi peline installation, dated August 11, 1943. Counsel enclosed a
copy of the receipt with the letter. The defendants have not
di sputed the authenticity of this docunent. The Court wl|
consider this receipt as evidence of consideration paid for a

second pipeline installation.



and the option to purchase the easenent for the second pipeline.
The easenent grant was included in the title docunentation for

t he purchase of the property. H’'g Tr. at 133.

C. Texas Eastern’'s Pipelines

Texas Eastern operates two high pressure natural gas
pipelines in the area of the right-of-way, both of which were
installed in approximately 1943. One is 20 inches in dianeter
(“Line 2") and one is 36 inches in dianeter (“Line 1"). H’'g Tr.
at 12. The pipelines are buried underground approxinately three
to five feet deep. They are approximtely 29 feet apart. Hr'g
Tr. at 26. Line 2 is closer to the nobile hone in question.
H’'g Tr. at 21.

Texas Eastern marks the two pipelines at all road
crossings, railway crossings, and at various |ocations along the
right-of-way to prevent honmeowners and contractors from
excavating and digging within these boundaries. H'g Tr. at 27,
48-49; 75. Texas Eastern places markers and | arge decals on the
pavenent to notify the public of the pipelines under parking

lots. Hr'g Tr. at 109-110.

D. Texas Eastern’'s Pipeline Operations and Ri ght-of Wy
Requi r enent s

Texas Eastern is required to operate the pipelines

under the guidance and rules of the Departnent of Transportation,
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O fice of Pipeline Safety and the Federal Energy Regul atory

Commi ssion. Hr'g Tr. at 35. Federal regulators inspect the

pi pelines and i npose nonetary penalties for safety violations.

If the pipeline is unsafe to operate at its maxi num al |l owabl e
operating pressure, the pipeline is subject to pressure
restrictions, which limt gas delivery to custonmers. H'g Tr. at
45- 46.

In accordance with federal requirenents, Texas Eastern
utilizes several nethods to maintain the pipelines. Texas
Eastern perforns nonitoring and testing of its pipelines on an
ongoing basis. H'g Tr. at 39. Texas Eastern nonitors the
pi pelines in annual corrosion surveys, in-line tool inspections,
and through a close internal survey. H'g Tr. at 43.

In order to conduct its pipeline operations, Texas
Eastern typically requires 25 feet to the outboard side of the
pipelines. H'’'g Tr. at 51. Miintaining this cleared right-of-
way on the | and enabl es Texas Eastern to perform aerial patrol
surveill ance and vehicul ar surveillance due to increased
visibility. It allows Texas Eastern to perform mai nt enance on
the pipeline systemin a safe manner, while mnim zing the inpact
to property owners. Hr'g Tr. at 47, 49.

A 25-foot right-of-way allows Texas Eastern to bring in
excavation equi pnent to repair the pipeline in the event of a

pipeline leak. 1In the event of a | eak, Texas Eastern would use



the foll ow ng equipnent: a large piece of machinery called a
backhoe; a side boom dozer, which lifts the pipe in and out of
the ditch; and a boomtruck equipped with a crane to |ift pieces
of pipe in and out of a ditch. The equi pnent cannot be placed on
anot her pipeline with natural gas under high pressure running
through it. The heavy equi pnent woul d put undue stress on the
pipeline. H’'g Tr. at 51-54.

The presence of nobile honmes, tool sheds, and ot her
structures on the land inhibit the ability to excavate a pipeline
and transport equi pnent to the pipeline site, thereby increasing
the tine it takes to conplete the repair work. Such
encroachnents al so i nmpact Texas Eastern’s ability to find a
pi peline | eak, as such | eaks may occur under a nobile hone or
sone other structure. Hr'g Tr. at 56-57.

Texas Eastern nmonitors the pipeline sites for
encroachnments within 25 feet of its pipelines. Texas Eastern
uses a patrol plane, which is flown three days a week. The
patrol plane has a two-way radio to allow the patrol pilot to
notify personnel in the area to address possible encroachnents.
Texas Eastern is also a nenber of the Pennsylvania One Call
Syst em wherei n anyone operating excavation equi pnment in the
vicinity of Texas Eastern’s pipelines nust call a toll-free
nunber before doi ng an excavation. Texas Eastern receives

i mredi ate notification anytinme a person calls the nunber and



responds by sendi ng personnel to the site to verify that the work
taking place is not an encroachnent on its pipeline right-of-way.
H’'g Tr. at 40-41.

Excavation near the pipelines is a source of concern
for Texas Eastern due to the risk of the equi pnent rupturing the
pi peline. The primary cause of the nost severe rupture is third
party damage, where contractors, honme owners, or the genera
public excavate in the vicinity of the pipeline using equipnent,
such as a backhoe, trencher, or auger for construction. Pipeline
ruptures and gas | eaks are major safety concerns for Texas
Eastern as they lead to the possibility of explosions. H’'g Tr.
at 36- 39.

Duke Energy Gas Transm ssion has comuni cated with M.
Perano in the past regarding structures in the nobile honme park
that are encroachnents on Texas Eastern’s right-of-way. In
Sept enber 2002, M chael Baehr of Duke Energy Gas Transm ssion
Corp. sent M. Perano a letter informng him “W flagged and
measured our easenment on your property. Al structures that
reside within our easenent area have been identified and pl aced
on the enclosed plan.” He further stated, “1 hope this clarifies
t he encroachnents that we need to address on site at the trailer
park.” H’'g Tr. at 129; Ex. D 1.

In March 2003, M. Perano responded in a letter to M.

Baehr that Texas Eastern was receiving the full benefit of its



right-of-way with two pipelines installed and that he needed to
be able to use and enjoy his land. In this letter, M. Perano
al so inquired about conpensation for noving the encroaching

nmobil e honmes. H'g Tr. at 135-36.

E. The Mobile Home on Lot 40

On or about June 9, 2004, Texas Eastern personnel
di scovered that the defendants or their contractor had begun
procedures for installing a nobile hone at 40 Violet Avenue in
the Deer Run Mobile Honme Park (“Lot 40"). Hr'g Tr. at 68.°2
Thomas Wagner, an enpl oyee of Texas Eastern, had received a One
Call Report about the installation of the new nobile hone on Lot
40. Hr'g Tr. at 62; 66.

On June 9, 2004, Dan Thonpson, a Texas Eastern enpl oyee
in charge of right-of-way matters, sent M. Perano a letter
regardi ng the proposed nobile hone installation. M. Thonpson
wr ot e:

Currently there are several trailers and other
structures that are |located within 25 feet of the
centerline of either pipeline that traverses your
property....By this letter you are prohibited from
installing any additional trailers or structures within
25 feet of the centerline of either pipeline. 1In
addition it is a violation of various federal and
Pennsyl vania One Call regulations to auger or dig

within 25 feet of either pipeline....This unauthorized
wor k and pl acenent of additional structures within the

2 A contractor was installing the nobile hone on Lot 40
for a newtenant to the nobile home park. H’'g Tr. at 33.
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pi peline right-of-way represents a threat to the safety
and integrity of the pipelines and the general public.

Ex. P-6.
In addition to conmunicating directly wwth M. Perano

regardi ng the proposed installation on Lot 40, Texas Eastern
enpl oyees went on site to speak with the contractor preparing to
install the nobile honme. An area nmanager for Texas Eastern,
WIlliam Quinn, pointed out to the contractor the area upon which
Texas Eastern clainmed to have a right-of-way for the pipelines.
The area in which the contractor proposed to install the nobile
honme was within the area that Texas Eastern clainmed to have a
right-of-way. H'g Tr. at 68. Follow ng conversations with the
contractor on the site of Lot 40, Texas Eastern installed orange
fences to delineate the edge of the pipeline right-of-way. H'g
Tr. at 74.

After M. Quinn’ s conversation with the contractor, the
contractor began the process for installing the nobile honme. The
contractor used a power-operated auger in installing the hone,
causing a risk of puncturing the pipeline. H'g Tr. at 68.

In response to the nobile hone installation, M. Wgner
of Texas Eastern filled out an incident report to the State
Departnent of Labor and Industry. H'g Tr. at 62; 66. Texas
Eastern fills out these incident reports in an effort to receive
support in handling conflicts over rights-of-way wth homeowners

and contractors. H’'g Tr. at 59-60. According to the incident
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report, the location of the newtrailer on Lot 40 was being
installed 10 feet, 6 inches fromthe 20-inch pipeline on one side
and 10 feet fromthe pipeline on another side. Ex. P-5.
According to the incident report, the previous trailer was 15
feet fromthe 20-inch pipeline. H'g Tr. at 64.3

M. Perano comruni cated with the contractor regarding
the installation of the nobile home on Lot 40. Prior to the
installation, M. Perano called the nobile hone deal ership to
verify that the hone installed on Lot 40 was no | arger than the
home that was already there. H'g Tr. at 138. He al so
instructed the contractors to give as nmuch separation between the

nmobi | e hone and the pipelines as possible. H’'g Tr. at 127.

1. Conclusions of Law

In ruling on the plaintiff’s notion for prelimnary
injunctive relief, the Court nmust consider four factors: (1) the
i kelihood that the plaintiff will prevail on the nerits at the
final hearing; (2) the extent to which the plaintiff is being

irreparably harmed by the conduct conpl ained of; (3) the extent

3 The defendants chall enge the Court’s acceptance of the

measurenents contained in the incident report because M. Wagner,
who filled out the incident report, did not testify at the
prelimnary injunction hearing. The defendants contend that the
ol d and new nobile homes on Lot 40 were installed in the sane

| ocation. The Court will assune that the new nobile home was in
the sane place as the old one. Because the old one infringed the
plaintiff’s right-of-way, | do not need to resolve this factua

di sput e.
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to which the defendants will suffer irreparable harmif the
prelimnary injunction is issued; and (4) the public interest.

See Pappan Enterprises, Inc. v. Hardee's Food Systens, Inc., 143

F.3d 800, 803 (3d Cir. 1998). The burden of proof lies with the

plaintiff. See BP Chemicals Ltd. v. Fornpsa Chenmical & Fibre

Corp., 229 F.3d 254, 263 (3d Cr. 2000). The Court w Il address

each of these factors.

A. Li kel i hood of Plaintiff Prevailing on the Merits

Texas Eastern nmust denonstrate that it has a |ikelihood
of prevailing on its claimthat it is entitled to maintain a 25-
foot wide right-of-way to the outboard side of each of the two
pipelines. |In order to nmeet this standard, Texas Eastern nust
show that it has a reasonable probability of ultinmte success on

the nerits of the litigation. ECRI v. McGawHill, 809 F. 2d 223,

226 (3d Gir. 1987).

1. Validity of Texas Eastern’s Easenents

Texas Eastern nust denonstrate that it has an easenent
for its two pipelines. There is no dispute that Texas Eastern
owns an easenent for one pipeline on the defendants’ |and. The
def endants, however, dispute that Texas Eastern owns the right to
easenents for both pipelines, arguing that there is no evidence

that the Defense Plant Corporation ever exercised the option to
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purchase a right-of-way for the second pipeline. The Court finds
that Texas Eastern has proffered sufficient evidence of ownership
of an easenent for the second pipeline. Texas Eastern has

subm tted docunentation of a recei pt show ng consideration paid

in the amount of $48.50 for an easenent for the second pipeline.

2. Ext ent of Texas Eastern’s Easenents

Texas Eastern nmust denonstrate that the easenents
entitle it to use a 25-foot right-of-way fromthe outboard side
of the pipelines. The easenent grants do not state specifically
t he physi cal scope of the easenents. In order to determ ne the
physi cal scope of Texas Eastern’s easenents, the Court will apply

Pennsyl vani a | aw.

a. Ri ghts Above the Surface

Texas Eastern contends that the easement grant provides
it wwth the use and enjoynent of a right-of-way over, under, and
across the defendants’ |and. The defendants argue that Texas
Eastern only has the right to bury a pipeline on the property,
and that the easenent does not require the grantor to give up its
rights in the surface property over the pipeline or near it. The
defendants rely on the foll ow ng | anguage of the easenent grant:

Grantee agrees to bury such pipelines so that they wll

not interfere with the cultivation or drainage of the
| and, and also to pay any and all danmages to stock,
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crops, fences, tinber and | and which may be suffered
fromthe construction, operation, renoval, alteration
i nspection, or maintenance of such pipelines.
The Court finds that the only reasonable interpretation of the
easenent grant is to provide Texas Eastern a right-of-way over,
under, and across the defendants’ |and.
The sane rules of construction that apply to contracts

are applicable in the construction of easenent grants.

Zettl enoyer v. Transcontinental Gas Pipeline Corp., 540 Pa. 337,

344, 650 A.2d 920, 924 (1995). The easenent does not have to
state specifically that Texas Eastern nay use the surface. The
Court only has to find that Texas Eastern’s asserted use is
reasonabl e and necessary in relation to the original purpose of
the grant and within the intention of the original parties to the
grant. 1d. at 344, 650 A 2d at 924.

Texas Eastern’s use of the surface area is (1)
reasonabl e and necessary to carry out the pipeline activities
specified in the easenent and (2) within the intent of the
parties to the easenent grant. Activities exercised by Texas
Eastern under the easenents include routine inspection,
mai nt enance of the pipelines, and renoval of the pipelines. At
the prelimnary injunction hearing, Texas Eastern presented
evidence that it is necessary to use the surface area to obtain

access in the event of a pipeline |eak or rupture, to carry out
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routine tests, and to conduct nonitoring and mai nt enance
activities.

The nmere fact that the easenent grant contains a renmedy
for damages caused by the pipelines does not suggest that the
parties intended the grantee to conduct only underground
activities. Because it would be inpossible to conduct the
activities specified in the grant without using the | and above
the surface, the Court construes the damages provision as
evi dence that the grantor intended sinply to nake the grantee
liable for the pipeline activities that it would need to conduct

above the surface.

b. Wdth of the Easenent

Texas Eastern argues that it is entitled to the
reasonabl e use and enjoynment of a right-of-way of 25 feet to the
out board side of the pipelines to conduct its pipeline
activities. The defendants argue that Texas Eastern does not
require 25 feet, especially in light of the fact that it has been
operating the pipelines wwth nmuch | ess di stance between the
pi pel i ne and encroachi ng structures.

Pennsyl vani a case | aw establishes that when an easenent
is silent or anbiguous as to width, the interpretation of the
easenent is governed by a reasonabl e and necessary use standard.

In Zettl enoyer, the Pennsylvania Suprene Court applied this

15



standard to determ ne whether a natural gas pipeline easenent

hol der had the right to expand its easenent across the |and of
property owners in order to lay an additional pipeline. 1d. at
345, 657 A.2d at 923-24. The pipeline conpany sought use of an
extra 30 feet of |and beyond the 100-foot right-of-way that it
had mai ntained for over 30 years in conducting its pipeline
activities. The easenent at issue provided that the conmpany had
the right to conduct pipeline activities simlar to those in this
case, and all other rights and benefits necessary for the ful
enjoynent or use of those rights. As in this case, the grant did
not specify the width of the easenent. |d. at 341, 657 A 2d at
922.

In determ ning that the pipeline conpany was entitled
to the extra 30 feet of clearing, the Pennsyl vania Suprene Court
determ ned that the pipeline conpany’s use of the |and was
reasonabl e and necessary in relation to the original purpose of
the grant and within the intention of the original parties to the
grant. The court found that the | anguage of the grant was
evi dence of the original intent of the parties to allow the
conpany to clear additional [|and.

The court also found that the use of an extra 30 feet
was reasonabl e and necessary to effectuate the purposes of the
grant. In making this determ nation, the court considered the

pi peline conpany’s interest in having sufficient space to allow
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its construction equi pnent to maneuver safely during the
construction of the additional pipeline. The conpany presented
expert testinony that the additional 30 feet were needed to avoid
construction equi pnment fromoperating on top of the two existing
pipelines. 1d. at 347, 657 A 2d at 925.

Zettl enoyer instructs that Texas Eastern is entitled to

a 25-foot right-of-way to the outboard side of the pipelines.
Here, the | anguage of the easenent grant denonstrates that the
parties intended the pipeline easenent holder to use the servient
| and as necessary to carry out its rights under the easenent to
operate, renove, alter, and inspect the pipelines. In doing so,
the grant provides a renedy for any danages to stock, crops,
fences, tinber, and | and which may be suffered in the process.
Texas Eastern has denonstrated that the use of a right-
of-way within 25 feet of the pipeline is reasonable and necessary
to effectuate the purposes of the grant. During the hearing,
Texas Eastern presented testinony fromM. Quinn, who is
responsi bl e for the safe mai ntenance and operation of the
pipelines, that it requires 25 feet to the outboard side of the
pi pelines to conduct its operations. The encroachnment of nobile
homes and other structures within this right-of-way poses a
threat to homeowners and nearby property. Encroachnment by such
structures conprom ses Texas Eastern’s ability to conduct repair

and mai nt enance procedures in a safe and effective manner because
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it inhibits Texas Eastern fromtransporting the necessary
equi pnent. A cluttered right-of-way prevents Texas Eastern
personnel from perform ng federally-nmandated nonitoring and
testing activities. Texas Eastern also has to protect its
pi pelines fromconstruction activities in close proximty to the
pi pelines. Excavation and digging activities performed too cl ose
to the pipeline increase the risk of puncturing the pipelines,
| eadi ng to gas | eaks.

In addition to Texas Eastern’s evidence that it
requires a 25 foot right-of-way on each side of its natural gas
transm ssion pipeline, courts have found that safety concerns

mandate such a right-of-way. See, e.qg., Colunbia Gas

Transm ssion Corp. v. Savage, 863 F. Supp. 198, 202 (M D. Pa.

1994) (finding in the absence of a specific width in the easenent
agreenent, pipeline conpany entitled to 25-foot distance on each

side of the pipeline to maintain pipeline); Colunbia Gas

Transm ssion Corp. v. Burke, 768 F. Supp. 1167, 1173 (N.D. W Va.

1990) (finding that in the absence of an easenent grant
specifying width, twenty-five feet on either side of the pipeline
is reasonabl e and necessary to operate the pipeline safely and
effectively and to inspect, repair, and replace the pipeline).

Texas Eastern’s past use of a right-of-way of 10 feet
or 15 feet fromthe pipelines does not defeat its claimto the

right to use a 25-foot right-of-way. In Zettlenoyer, 540 Pa. at
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348, 657 A 2d at 925, the Pennsylvania Suprene Court disagreed
t hat subsequent agreenent, use, and acqui escence established the
wi dth of a right-of-way when the witten agreenent is anbi guous.

Zettl enmoyer rejected the contention that because the pipeline

conpany had maintai ned a 100-foot right-of-way for over 30 years,
the width of the easenent had becone fixed to that width. 1d.
The court recognized that a grantee’s past use has sone
evidentiary value in interpreting the grant, but it should not be
the sole extrinsic evidence considered by a court. 1d. at 347;
657 A 2d at 925.

Texas Eastern has a stronger argunment for its proposed

right-of-way than the pipeline conpany in Zettlenoyer. Here,

Texas Eastern has a reasonabl e probability of success on the
merits because Texas Eastern is seeking to enforce the right-of-

way to which it has always been entitled. |In Zettlenoyer, by

contrast, the pipeline conpany sought an expansion of an easenent

t hat had been sufficient for its uses for 30 years.

B. | rreparable Harm

A plaintiff seeking a prelimnary injunction nust nmake
a clear showing of imediate irreparable injury. See ECR, 809
F.2d at 226 (3d Gr. 1987). Irreparable harmis such “that
conpensation in noney al one cannot atone for it.” Pappan, 143

F.3d at 805.
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Wthout an injunction, interference wth the 25-foot
right-of-way conprom ses Texas Eastern’s ability to inspect,
mai ntain, and repair the pipeline, as required by federal
regul ations. A cluttered right-of-way inhibits Texas Eastern’s
ability to performits aerial patrol and vehicul ar surveill ance
by decreasing visibility. Interference with the right-of-way
al so inpacts Texas Eastern’s ability to repair the pipelines
efficiently. In the event of a gas |eak or rupture, Texas
Eastern has to transport |arge pieces of machi nery and equi pnent
to repair the pipelines. Texas Eastern needs enough room so that
t he equi pnment can be transported to the site wi thout placing
equi pnent on top of the other pipeline. |If there are nobile
homes or other structures within the right-of-way, Texas Eastern
has to nove the structures before responding to the problemwth
the pipeline. Structures on the right-of-way also inhibit Texas
Eastern’s ability to |locate the site of pipeline | eaks. Because
pi peline | eaks and ruptures lead to the possibility of
explosions, interference with Texas Eastern’s right-of-way limts

its effectiveness in responding to major public safety concerns.

Mai ntaining a right-of-way free frominterference
protects Texas Eastern’s pipelines fromleaks and ruptures. M.
Quinn testified at the hearing that construction and devel opnent
near the pipelines can severely damage the pipelines. Wen

contractors, homeowners, or the general public excavate in the
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vicinity of the pipelines using backhoes, trenchers, or augers,
t hey pose a danger of puncturing the pipelines. The issuance of
the injunction helps to preserve Texas Eastern’ s pipelines from
damage and mnim zes the safety risks to the public that flow

froma damaged pi peline.

The Court finds that the above factors denonstrate that
Texas Eastern will suffer irreparable harmin the absence of an
injunction. Wthout conducting proper maintenance, inspection,
and repair, Texas Eastern’s pipelines pose a very serious threat

of danger to life and property. See, e.qg, Texas Eastern

Transmi ssion Corp. v. G annaris, 818 F.Supp. 755, 760 (M D. Pa.

1993) (finding the irreparable harm prong satisfied on the basis
of the serious threat of danger to both the public and the
envi ronment w t hout proper pipeline inspections and mai nt enance);

see, e.qg., Burke, 768 F.Supp. at 1171 (finding “potential for

serious injury or loss of life clearly qualifies as an

“irreparable injury’ ”).

The Court also finds that an injunction is a necessary
remedy for these harns. Texas Eastern has made repeated requests
for the defendants to stop interfering with the 25-foot right-of-
way, even expl aining the major safety risks that could result.
The defendants have continued to construct nobile hones wthin

this right-of-way despite these warnings. An injunction is,
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therefore, necessary to prevent harm from occurring pending a

trial on the nerits.

C. Bal anci ng the Hardshi ps

After considering the |likelihood of success on the
merits and irreparable harm a court nust bal ance the hardshi ps
the respective parties will suffer fromgranting or w thhol ding

the injunction. See Pappan, 143 F.3d at 805.

The harmto the defendants if the prelimnary

i njunction should issue would be mnimal. Here, a prelimnary
i njunction woul d prevent the defendants, pending trial on the
merits, frominterfering with Texas Eastern’s use and enjoynment
of a 25-foot right-of-way on each side of the pipelines. It
woul d al so require the defendants to rel ocate one nobile hone on
Lot 40.4 Any harmsuffered by the defendants coul d be adequately
conpensated in nonetary damages. Texas Eastern has agreed to pay
the reasonabl e costs of noving the nobile hone on Lot 40; and,
the Court will order Texas Eastern to post a bond for $50, 000.

Any difficulty the defendants now face was brought
on by their own conduct in continuing to install the nobile honme

on Lot 40 despite the repeated warnings that the hone’s | ocation

4 The Court is ordering the renoval of only one nobile
home. The Court is not ordering the renoval of any other
structures that infringe upon the right-of-way, and Texas Eastern
has not requested the Court to do so.
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was an encroachnent on Texas Eastern’s right-of-way. Texas
Eastern sent a letter to M. Perano in June 2004, expl aining that
Texas Eastern clainmed a right-of-way in the area of the site for
the proposed installation of the nobile home. Texas Eastern
personnel went on site to Lot 40 to informthe contractor
installing the home where Texas Eastern clainmed to have a right-
of -way. Texas Eastern even set up orange fences to identify the
edge of the pipeline right-of-way. Still, the defendants all owed

the installation of the nobile hone on Lot 40.

Further, any harmthat the defendants woul d suffer
under the issuance of a prelimnary injunction would be snal
conpared to the harm Texas Eastern would suffer in the absence of
an injunction. The presence of structures within Texas Eastern’s
ri ght-of-way, such as the nobile honme on Lot 40, conpronises its
ability to inspect, repair, and maintain its pipelines safely and
efficiently. The inability to performsuch activities in the
event of a pipeline leak or rupture increases the risks of an
expl osion. Digging and excavating within the 25-foot right-of-
way threatens the physical integrity of Texas Eastern’s
pi pelines. The catastrophic consequences that could result in
t he absence of an injunction would be great conpared to the harm

that the defendants woul d face.
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Accordingly, the Court finds the bal ance of the

har dshi ps favors Texas Eastern.

D. Public | nterest

A district court nust consider whether the issuance of
a prelimnary injunction serves the public interest before
granting prelimnary injunctive relief. [d. at 807. Here, Texas
Eastern presented testinony that encroachnents upon the right-of-
way interfere wwth the performance of maintenance and safety
operations for the gas pipelines. Gas pipeline |eaks and
ruptures have the potential to |lead to explosions. A prelimnary
injunction mnimzes the risk of serious harmto life and

surroundi ng property.

Further, Texas Eastern’s proper conpliance with federal
mai nt enance requirenments inplicates the public interest in
receiving services of natural gas. |If the pipeline is unsafe to
operate at is maxi mum al | owabl e pressure, the pipeline is subject
to pressure restrictions, which [imt natural gas delivery to
custoners. The cutoff of natural gas services to Texas Eastern’s
custoners weighs in favor of granting the injunction. See, e.aq.
Burke, 768 F.Supp. at 1171 (finding pipeline conmpany’s cutoff of

natural gas services, particularly in the winter nonths, could
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have serious inplications and weighs in favor of the public

interest).

Accordi ngly, because the Court concludes that the
critical public interest in the safety and proper mai ntenance of
t he natural gas pipelines would be advanced by the grant of a
prelimnary injunction, the Court finds that the public interest

favors granting prelimnary injunctive relief.

Because Texas Eastern has established each of the
requisite elements for obtaining a prelimnary injunction, the
Court will grant Texas Eastern’s notion. A bond pursuant to
Federal Rule of G vil Procedure 65(c) in the ampbunt of $50,000 is
appropriate. Texas Eastern shall also pay the reasonabl e costs
of noving the nobile hone on Lot 40. The defendants will have
sixty days to arrange for the transfer of the nobile home on Lot
40 to another location in the park, off of Texas Eastern’s right-

of - way.

An appropriate Order foll ows.

25



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TEXAS EASTERN TRANSM SSI ON, ) ClVIL ACTI ON

Plaintiff

FRANK T. PERANO, et al.

Def endant s : NO. 04- 3915

ORDER

AND NOW this 4" day of February, 2005, upon
consideration of the plaintiff’s Mtion for Prelimnary
I njunction (Docket No. 2), the defendants’ response thereto, the
plaintiff’s reply, and the defendants’ sur-reply, follow ng an

evidentiary hearing held on Cctober 6, 2004, and follow ng a



t el ephone conference with counsel for the parties on January 27,
2005, IT IS HEREBY ORDERED that, for the reasons stated in a
menor andum of today’s date, Texas Eastern Transm ssion’s Motion

is GRANTED. |IT IS FURTHER ORDERED t hat :

1. Frank T. Perano, GSP Managenent Co., and RHG
Properties are HEREBY PRELI M NARI LY ENJO NED, pending the fina
heari ng and determ nation of this cause or until further Oder of
this Court, from(a) obstructing and interfering with Texas
Eastern’s ability to | ocate, inspect, maintain, and operate the
pipelines within a right-of-way of 25 feet fromthe outboard
si des of Texas Eastern’s two pipelines; (b) comenci ng any
di ggi ng, excavation or other construction work within the right-
of -way without first notifying Texas Eastern and submtting
copi es of proposed plans and drawings for its review,
consi deration, and approval; and (c) comenci ng any di ggi ng or
excavation work without first notifying One Call of the work to
be perforned within the right-of-way and foll ow ng Texas

Eastern’s directives with regard to said excavati ons.

2. The defendants shall renpve the nobile hone | ocated
at 40 Violet Drive fromw thin the right-of-way within sixty days

of this Order.

Texas Eastern shall wthin ten (10) days of this O der
for prelimnary injunction post a bond with the Cerk of Court in
an amount of $50, 000, pursuant to Federal Rule of G vil Procedure

65(c). This Oder of Prelimnary Injunction shall take effect
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upon the posting by Texas Eastern of the bond. Texas Eastern
shal | al so pay the reasonable costs of noving the nobile hone on

40 Violet Drive to another |ocation.

BY THE COURT:

[s/ Nary A. MLaughlin
MARY A. McLAUGHLI N, J.

Faxed by Chanbers:
Charl es W Rubendal |
Allen E. Ertel

Dani el F. Schranghaner
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